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STATE OF NEW YORK

STATE TAX CO},IHISSION

- r - - - - - - - - - - - - - - - - - -

In the Matter of Petit ione !

o f !

WHEEI"ABRAT0R-FRYE INC. t
WHEELABRATOR CORPORATION
BELL INTERCONTINENTAL CORPORATION !
FRYS INDUSTRIEST INC.

i
fon nedetermination of defieienciee
of fnanahise tax unden Anticle 9-A t
of the tax Law for 197L.

I

The taxpayere her^ein having fiLed petitione fon ncdeter-

nrLnatLon of dsf,LcLencies of fnanehise tax unden Anticle 9-A of the

tax Law fon 19?1.; and a heaning having been held at the office of

the State Tax ConmLselon, StEte Campuel Albanyr New Yonkr 8t whl.ch

hearing t. S. Gad, Eeq,, managen of tax reseanohl and E. !f. Vinehupt

tax accountant r appeared and the necor"d havLng been duly exagll.ned

and coneidened by the State Tax Couml.ssions

It ie hereby f,oundl

(1) A conbined retunn was f{Led on behalf of irlheeLabrator-

Fryo Inc. (nW-Fr)1 without neceiving prion written perniseionl fon

the caLendar ye&r 1971. The eombined netunn lncluded thc operationa

of W-F for the entir"e twelve monthg of L9?Lr and the operational

for the pcniod L/L/1L to LL/tt l?l"f of WhoeLabnaton Corporation

(rtl lhcelabratonrt), BeLL lntencontinentEl Conponation (rtBel.Ln) and

Frye Induetnieas Inc. (ttF:ryer). The latter thr:ee corporettons wero

menged into W-F (fornonly Equity Corporation) on l. l/4/71.
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The Corporation Tax Buneau dsnied pennLeal.on to ftle

combined netunnr nnd {eeued Btatottrents of audit adjustmont and

notlcee of def,iEieney tax{ng the corporatlons on an l.ndividual

basie ae fo}Lowe:

bl-F
Calendar Year L971

Tax on lndiv{duaff i  $151033.00
Tax pen nt turn 381130.00
Cred i t  23  109? .00

l.lhseLabrator
Peniod LlLl?L to 11./q/71

Tax en  ind iv i  S?r?18.00
?ax per nctunn
Dcflclcncy

Tax on indlv
Peniod

125 .00
57 ,593 .  oo

$11 . r393 .00
125 .00

1 l r268 .oo

125 .  00
12  |  210 .  oo

Tax per retunn
DafJ.oiency

Tax pen natunn
Dcf,Lelency

Frye
Peniod LlLlTL to l t / r t l?I

Tax  on  ind tv i .  L2 f33$.00

(2) The taxpayGn clal.ns that it neeeLvcd onal pernLael.on

to fi.to a conbincd rctunn ln a tolophonc conv€raatl.on wittr a acnlor

oorporation tax exrnuinen j.n the Albany offi.oe of the CorporatLon

Tax BurpG&ur llorrever, that pGraon denies that hs ever gave euch

parnlsu{on to any taxpeyor, ei.nee hc did not have authonLty to Pasg

on eombj.ncd rreturnar He worked on mattera portaining to rnotlgcrtr

Ae Lo cuotonanys in ondor nat to hald up the s€t'ganl the taxpayer

lrsa gLven penniaeion to file eetLnated netunne for Hhsolabnatort

BclI End Fnye, and the compLeted rep$rts uere to be ftlcd at the

uaes tlne that the sunvivon, l{*Fr fiLad ite comFleted nepont.

Througlr sone nJ.aundenatandingl tho taxpayer believed that lt was

given pernieeion to file a conbLned neturn.

Be11
I /1 /71  to
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(3) thc etock ownenahtp and actlvit ics of the rcepaative

conponationsr pnion to the trangon on l1/4/71s were as fol,Iotss

(a) ld-f wae a holdLng eompany and owned 51..7t of

the votlng stock of Balls thc value of, whieh wag sholtn as eubaidLany

capJ.tal  of  $20r l l2rgl l t  on W-Frs netunn for 1971. In addi t ionl  the

:return indJ.sated thai t{-F had subetrdiany capital aggregatlng

$ztl1054r38t{ ln elght othen eubeldlardea. !{-F provided oenvl.cea to

Bell in the fonn of manag6n€nt1 legal; t6x1 accountJ.ngr Gte.

(b) Betl was a holdlng eotsPany and ownod 80.7t of

thc voting stock of l{hselabraton snd 66.1t of the votlng etock of

Fryc. In additionl Lt ownod Btock in five othsn aubaiditrleg. Ecll

perfornad eenv;Lcee fon Whselabrator and Fnye in the fonm of aanaga-

usntr legalp ttxl accountingl stc.

(c) t{hoelabratot sat etn op€nating oonpany and raa

engaged ln tho uanufacture of nstal elean:lng equipment.

(d) Frrye wae an openating conpany and wag cngagcd Ln

the ncnufactune of neproductLon papors and prlntlng inka.

(4) Saation 2LL.4 of, the tax Law neads in pantt

nln the diecnetion of the tax coanmieeionl rr/ tax-
payerr which o$ns or controla eithen dLrcctly or
indi.reotXy aubstantially al} the capital stock of
one or mors other corponatj.qna . . r Bt! bc naquired
on pernitted to nake ! rePort on a combincd baa{c
covcrl,ng any othen euch conponatlone . . . x

(5) Scctl.on $.28d of RuLLng of the State Tax Connirclon

dated March J.4r L962 nende J.n pantt

trt{h*t eonstitutes rsubrtant{aLly sl"Lr the eapital,
etock of, c conponation' withtn the neaning of the
foncgoJ.ng provJ.a;lone n wilL be d€toruined on tha
baeia of the f,acts in oach e&6s1 but ordlnarlly
ths bcneflsj.al osnonehi.p on eontnol of gSt on nora
of the {eeued and outstanding aapital stock en-
tttling the hoLdara to vote fon ths election of
dl.noctora or tnuote€s will be coneidercd ae nceting
thc teet Le{d down Ln the statute . . . t
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The $tate Tax Comnrieeion heneby

DECIDS$ t

(A) The tEst of stock ornenship ie not met ln this ctt€

beeauee thc necpect ive otrnerehLp of  5 l .7tr  80.7t  and 66.1t  a8

j.ndLcatcd at (3) fall.e cubstantially beLow the baeic ownanehip

ncquirenent of, g6t.

(B) In additionl ll-F and Bell wore holding companiea

whcncas l{heelabratorp and Fnye w6re operatlng conpanies cannying on

thoir o$n sopanate manufacturl.ng aetl.vltioo I In weighing the cxtGnt

of the senvLcos perforned by W-F and Bel,l, for the ncapectLve Eub-

al.dl"anfae, it J.s obvioua that the pnofi.t on Loea of each conporratLon

waa prinaniLy the result of ita orn operatione1 and not due to lntcr-

conpany trpansactl.one . Undcn euch eircunetancae, a conbined nctunn

would pnoduee a diatorted result in that the logeee of I,l-F and Bel,l

would be offEet agalnot the pnofLta of Whealabnator and Fryer and a

eonbined alloeatlon peneantage would eupplant th6 indl.vLdual allo-

cation p€rcsntage of eaoh eonporation. It ls the eoneLetent pollcy

of the Tax Connieaion not to pennit or require a cosbLned retunn

whene taxation on an lndividuaL baaie producee a Bore pnopen ncsult.

(C) The cnodit to W-f and the defieienclea against lJhcel-

abraton, BelI end Frye ae indl.sated in (1) ane affirned, togcther

wlth intereet in aceornd&nqe with $ection 108tt of the tax Lan.

Datedl A1banyl Hew York

th ls  14 th  Day o f  August  L975.

STATE TAX COHHISSIO$


